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STATEMENT OF ISSUES PRESENTED FOR REVIEW 
1. Whether K. E. Systems had a duty to perform under 
a purchase order when PSC failed to meet the explicit terms 
of the purchase order by failing to obtain the approval of 
Hill Air Force Base of PSCfs equipment and warranty. 
2. Whether PSC breached implied terms of its contract 
with K. E. Systems which required PSC to use reasonable efforts 
to obtain the approval of Hills Air Force Base of PSCfs sub-
Mittal. 
3. Whether K. E. Systems is entitled to damages resulting 
from its efforts to cover for the nondelivery of equipment due 
to the breach by PSC of its contract. 
STATEMENT OF CASE 
This case involved an action by the Plaintiff-Respondent 
for breach of contract and a counterclaim by Defendant-
Appellant for breach of contract. 
The District Court found that Defendant-Appellant had 
breached the contract and that Plaintiff-Respondent had not. 
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SUMMARY OF ARGUMENT 
K. E. Systems entered into a contract with Hill 
Air Force Base to supply and install a piece of equipment 
whose function was to protect computer equipment from irre-
gularities in the power supplied by an outside utility. 
K. E. Systems chose PSC to supply the necessary 
piece of equipment and entered into a contract with this 
company* PSC was choosen as the supplier because of the 
type of equipment they offered, because of their low bid 
and because they had supplied equipment to other federal 
government installations and were considered experienced at 
working with the federal government. 
K. E. Systems entered into a contract with PSC* This 
contract in essence consisted of two parts. The first party 
required PSC to gain the approval from certain personnel at 
Hill Air Force Base for (1) the piece of equipment that PSC 
was proposing to supply and (2) the warranties under which 
PSC was going to supply the equipment. 
PSC submitted proposals three difference times to 
Hill Air Force Base and each of these proposals was 
rejected by Hill Air Force Base. These rejections involved 
problems with technical specifications and also warranties 
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problems with technical specifications and also warranties 
deemed unsatisfactory. Some of the problems found in the 
first submittal were not corrected in PSC's later submittals 
and were part of the reason these later submittals were 
also rejected* 
K. E. Systems was under a strict schedule to 
install the equipment and have it operating* After PSC 
failed for the third time to gain approval for its piece of 
equipment, K. E# Systems considered the contract between 
itself and PSC breached due to PSC's failure to gain 
acceptance and chose another company, EPE, to supply the 
needed equipment* 
K. E. Systems had to pay $21/000.00 over its contract 
price with PSC to obtain the equipment. 
PSCfs failure to gain the approval of HAFB for 
its submittals within a resonable time cause it to breach 
its contract with K. E. Systems. It failed to perform 
conditions precedent to the contract by the fact that it 
failed to gain approval of Hill Air Force Base for its 
submittal and it breached an implied promise to gain the 
necessary approval. 
The breach of contract caused damage to K. E. 
Systems because K. E. Systems had to find an alternative 
piece of equipment at a higher price. 
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STATEMEMT OF FACTS 
Power Systems and Controls, Inc. is the 
Plaintiff-Respondent and will be referred to as PSC. 
Keith's Electrical Construction Company, Inc., dba 
K. E. Systems, is the Defendant-Appellant and will be 
referred to as K. E. Systems. 
PSC is a corporation out of Richmond, Virginia, and is 
in the business of manufacturing power conditioning 
equipment; i.e., designed to supply power between the 
utility and the computer and puts clean power back into the 
computer again. (TR-324) 
At all relevant times, Mr. Edward J. Gorman, regional 
sales manager, was the employee of PSC involved in the 
negotiation between PSC and K. E. Systems. (TR-323) PSC 
has the familiarity with doing business with the federal 
government, having done business with the federal 
government for the past twenty (20) years. (TR-325) 
Tom Glandon was the local representative for PSC. Mr. 
Glandon worked under the name of Data-Site Utah, Inc.. 
(TR-000462) Mr. Glandon had received the bid package on the 
9th day of August, 1984, and sent it to PSC (TR-000463). 
Mr. Glandon was present when Mr. Sakai signed Exhibit 1, 
Page 5 & 6, and approved the same. (TR-000465) 
Mr. Glandon received the first submittal around the 
11th or 12th of September, 1984, and hand carried it to 
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K. E. Systems. (TR-000466) He received the first rejection 
around the 20th or 21st day of September, 1984f and imme-
diately forwarded it to PSC. (TR-000467) 
Mr. Glandon received the second submittal on September 
28r 1984r and hand carried it to K.E. Systems. Mr. Glandon 
did not receive Mr. Sakai's letter, dated September 28, 1985 
(Exhibit 16) until after he had delivered the second submittal 
(TR-Q0Q459). He replied to Mr. Sakai's letter in a letter 
dated October 2r 1984. (Exhibit 17) 
Mr. Glandon was advised of the second rejection on Octo-
ber 16f 1984. Mr. Glandon read the contents of the second 
rejection (Exhibit 9) to Mr. Gorman of PSC who indicated that 
Mr. Gorman would "take care of it". (TR-000472) 
Mr. Glandon was advised of the rejection of the third 
submittal on October 26th, 1984. (TR-Q0473) Mr. Sakai 
had advised him of the rejection/ more particularly/ Item F 
of the warranty. Mr. Glandon advised Mr. Gorman of his 
conversation and Mr. Glandon was advised that Item F would 
be deleted/ (TR-00473) 
Exhibit 12 was dated October 26f 1984, but not re-
ceived in K.E. Systems1 office until November 2, 1984. This 
exhibit was the letter, deleting the rejected Item F from 
the PSC's proposal. (TR-000474) 
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K. E. Systems had received proposals from other 
companies besides PSC including Emergency Power Engineeringf 
Inc.r which will be referred to as EPEf a company with 
which Mr. Sakai had previously done business with* 
(TR-000552) (TR-000633) 
Mr* Glandon testified that he was not aware that 
EPE was being considered as an alternate vendor until Novem-
ber 7, 1984f when he had received a letter, dated October 
26, 1984f from Mr. Sakai (Exhibit 13). Mr. Glandon was 
away from his office on his honeymoon from October 26, 1984f 
to November 7, 1984. (TR-00478) The letter was received on 
November lf 1984. Prior to his departure Mr. Glandon did not 
leave any instructions to his business associates regarding the 
status of the PSC submittalsf nor did he make any inquiries 
even though he talked to his office several times while on 
his honeymoon. (TR-0Q0495) (TR-00498) 
After advising Mr. Gorman of the contents of the 
Exhibit 13, Mr. Gorman flew out to Salt Lake. (TR-000487) 
He and Mr. Glandon met with HAFB. (TR000487) After the 
meeting, PSC submitted a fourth submittal to Mr. Sakai. 
Mr. Sakai never presented the fourth submittal. (TR-000487) 
Prior to the first submittal, Mr. Sakai had requested a 
bond from Data-Site on August 14, 1984. This information 
was communicated to PSC and a bond was never provided. 
(TR-000491) 
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Keith Sakai is the President of K. E. Systems. 
(TR 548) (TR 631) He worked in behalf of K. E. Systems 
with Tom Glandon in preparing the purchase order. (TR-504) 
A document, prepared by PSC, entitled Bill of Material 
and Quotation for Series 760 Inverter, Motor Generator with 
Rectifier was signed by Keith Sakai as president and Edward 
J. Gorman, PSC, on the 6th day of August, 1984, and on August 
18, 1984. (Exhibit 1-00006). In Mr. Sakai's hand the fol-
lowing was written and approved. 
c. ...this warranty and conditions will be 
part of acceptance package for government 
approval. 
d. This purchase order is contingent upon Hill 
Air Force Base acceptance of equipment approval 
and condition. 
The document (Exhibit 1-00006) was prepared in 
anticipation that PSC equipment would meet the requirements 
of government specifications for HAFB, subject No. HIL 294-4 
as found in government's solicitation, offer and award, 
dated July 10, 1984. (Exhibit 43-0) This document was 
placed in PSC's hands and was to serve as a basis for 
preparing the PSC's submittal to the federal government. 
The general procedure for this type of contract 
with federal government is that the government prepares the 
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solicitation, offer and award. (Exhibit 48) This document 
establishes the technical requirements required by the 
government, including warranty provisions, (Exhibit 44) The 
technical aspects for No. HIL 294-4 was prepared by Todd 
Stewart, Electrical Engineer for HAFB. (TR-000686) In 
designing the specifications for the solicitation, offer and 
award, Mr. Stewart designed a system to filter the 
electronic power that comes from the utility before it goes 
into the computer. (TR-00068) 
Mr. Sakai advised Mr. Glandon that manufacturing 
should not commence until the approval of the submittal is in 
his hand. (TR-00053) 
In designing the system, Mr. Sakai had no particular 
manufacturer in mind. (TR-000686) 
When a contractor (K.E. System) submits a proposal 
or submittal, it goes to the contracting officer of HAFB 
who in turn forwards it to construction manager. The 
construction manager forwards the submittal to Mr. Stewart 
and Mr. Stewart reviews it to determine if it meets the 
specifications. Mr. Stewart recommends approval or 
disapproval. After using his recommendation, Mr. Sakai 
returned the submittal to the construction manager who in turn 
signs it and forwards it to the contracting officer who has 
the final word on whether the government accepts or rejects. 
The contracting officer sends it back to the private con-
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tractor• (TR-000687) These decisions are made entirely 
independent of the private contractor's desires. 
PSC was knowledgeable regarding government contracts. 
It received- a copy of the solicitation, offer and award 
dated July 10, 1984. This document, eighteen pages, 
contained the equipment specifications, contract terms and 
warranty requirements. 
In the technical provisions, Section 1.06 states: 
"The Government will within 10 days return a minimum 
of one copy of the submittal marked to indicate approval or 
disapproval. The contractor shall make any corrections 
indicated on the submittals. If the contractor considers 
any correction to constitute a change to the contract 
drawings or specifications/ written notice will be given to 
the Contracting Officer. Disapproved items will require 
resubmission for approval within 10 days of contractors 
receipt. The contractor will not be allowed to claim for 
time because of disapproved submittals." 
The defendant was obligated to meet certain delivery 
schedules and therefore, needed a proper submittal conforming 
all government requirements. The warranties, Section 1.09, 
General Requirements, states: 
"This project shall be under warranty as set 
forth in the General Provision entitled 
Construction Warranty (FAR 52.246.21). 
General, Basic Materials and Methods, Section 
16100, Section 1.02 requires that the manufacturer must 
submit proof that the equipment specified conforms to 
standards of the Underwriter's Laboratories, Inc., or be 
constructed as tested, or both, in accordance with the 
standards of the National Electrical Manufacturing 
Assocation (NEMA). (Exhibit 44) 
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Having all of the pertinent information found in the 
governments solicitation, offer and award, PSC prepared 
a submittal for HAFB (Exhibit 3) dated September llf 1984, 
and forwarded to K.E. Systems* Mr. Sakai prepared 
the cover sheet and forwarded it to HAFB* The submittal 
was prepared solely by Mr. Gorman of PSC and included its 
standard warranty. (TR-000332) (TR-000333) This was the 
first submittal. It's purpose was to present and meet the 
technical specifications to obtain HAFB's approval. 
(TR-000336) 
PSC began its manufacturing schedule as early as 
September 3, 1984, (Exhibit 5f TR-000328) with assembly 
commencing on September 24f 1984. (Exhibit 5, TR-0QQ340) 
Assembly was scheduled for testing in the week of November 
19, 1984. (TR-000340) 
The first submittal was rejected by HAFB on September 
19/ 1984. The reason for the rejection was as follows: 
"Not all specifications were discussed. Some 
specifications discussed did not meet our specification. 
Specifications discussed were not certified by an 
independent testing laboratory. The warranty does not 
warrant one of the main purposes of the design-power after 
power failure. 
Attached is the government specifications with 
specifications either not discussed or not met boxed in. 
Those not discussed are simply boxed. Those not met are 
boxed with an "X". 
Attached is the contractor's specifications with 
questions and comments. 
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This submittal will not be approved until all our 
specifications are discussed, met and verified by an 
independent testing laboratory." 
Todd Stewart hand wrote the written comments 
on the first rejection. (Exhibit 6, TR-000688) Particular 
attention was drawn to the warranty/ Exhibit 6, Page 022, 
questioning the paragraph A which eliminates the warranty 
for power failures, and paragraph C and Paragraph 8 -
questioning the return of the equipment to the manufacturer 
at government's expense. (Exhibit 6, page 022) 
Mr. Sakai requested PSC to contact HAFB directly to 
iron our the problems in the first rejection. (TR-000558) 
(TR-000603) 
After the first rejection/ Mr. Stewart received a call 
on September 25f 1984f from PSC Mr. Gorman and Julian Kampf, 
vice president of engineering, and they discussed Mr. 
Stewart's comments on the first rejection. (TR-000344) 
(TR-000690) Each particular item in the specification 
were discussed and PSC agreed. Warranty was discussed and 
PSC was going to take care of the problem. (TR-00690) PSC 
did not want to warrant the equipment if equipment fails 
due to power failures. This did not make sense to Mr. 
Stewart since the purchase of the component was for the 
sole purpose of providing alternate power in the event of 
power failure. (TR-000691) PSC indicated that it would 
submit a second submittal in conformity with their conver-
sation. (TR-000691) 
-11-
Mr. Gorman in the phone conversation stated the opera-
tion of PSC equipment and compared the same with the 
government's specificatons. (TR-000345) The specifications 
called for a ride through which is not appropriate for the 
kind of equipment PSC were providing. (TR-00345) Mr. 
Gorman stated that although the warranty question was never 
discussed he was aware of the questions raised with respect 
to the warranties and thought he had addressed them in the 
second submittal. (TR-000346) 
The second submittal dated September 27r 1984, was 
prepared under Mr. Gorman's supervision and mailed by express 
mail on September 27, 1984. (Exhibit 7 and Exhibit 8) 
(TR-000348) The second submittal was presented to meet 
the approval of the HAPB. (TR-000349) 
A cover letter was prepared by Mr. Gorman explaining 
the technical aspects of the equipment. Mr. Gorman states: 
"We trust these comments and changes will meet with 
Hill HAFB acceptance and that you will be able to 
obtain immediate release for manufacture. This will 
be needed in order to meet the shipping requirements 
of the purchase order." 
Mr. Gorman attempted to address the warranty 
problems (TR-000350) and overload capability. (TR-000350) 
The "power failure" clause was not deleted and overload 
capacity was not addressed. (TR-000350) The overload 
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capacity was erased or withheld because Mr. Gorman was 
advised by his engineer that calculations were not 
completed and Mr. Gorman had no factual bases to put in 
the overload capacity. (TR-000350) Mr. Todd Stewart's 
rejection included the failure of PSC to meet the overload 
capability. (Exhibit 6 pages 12 and 13) This exhibit 6, 
pages 12-13, required an overload capability as follows: 
110% for 2 hours 
125% for 30 minutes 
150% for 1 minute 
The second submittal states: (Exhibit 7, page 49): 
"H same for overload capabilities." 
Mr. Todd Stewart examined the second submittal and 
determined that it did not meet all of the criticisms he 
had on the first rejection (TR-000692). Although all of 
the conditions were not meet, Mr. Stewart felt comfortable 
in accepting them even though they did not meet HAFB 
tolerances. Mr. Stewart, however, could overlook the 
overload capabilities in a 125% overload specification. 
(TR-Q0Q692) 
Again Mr. Stewart discussed the warranty and the 
equipment was not warranted for power failures. Further, 
paragraph F (overtime) and paragraph 9 (field repairs) 
remained unchanged. Exhibit 7, page 00059. He rejected 
the second submittal. (Exhibit 9) 
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Exhibit 9 states the reason for the rejection 
prepared by Mr. Stewart: 
"#1 - The Warranty is still a problem in the 
following areas: 
a. not warranting for power failures is not 
acceptable when that is part of the reason 
for purchasing the equipment. They explained 
in their answer that it is not a manufacturing 
deficiency if their product fails from a surge. 
If so, then the deficiency is agreed not in 
manufacture but in design. Because of the 
importance and expense of this item, I guess 
we would have to add surge protection in front 
of this equipment. Other manufacturers have 
not failed to warrant their products because of 
power failure. 
f. overtime paid by us for hours of work outside 
normal is not acceptable. Computers run around 
the clock and must run around the clock. The 
equipment should be warranted to work around the 
clock at no cost to government. 
g. charges for field service are unacceptable. 
If equipment cannot be returned postpaid then we 
are charged for field service. Returning equip-
ment postpaid for faulty equipment. 
Note - their sample specification calls for a 
"no charge" warranty. I assume they mean no 
charge during the warranty period. 
-The spec for it being able to handle 125% over-
load for 30 is important. The motor generator 
is fully loaded and the potential for overload 
is imminent. 
Note - in some of the specs they failed to meet 
we were lenient but we feel this one is important. 
The requirement for 590 VDC on batteries will have 
to be satisfied by contractor redesign of our 
battery hookup. This redesign must be submitted 
to us." 
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Mr* Stewart further states that the K.E. Systems has 
some responsibilities, but that those responsibilities were 
not major obstacles in approving or disapproving the second 
submittal. (TR-000694) 
The contents of Exhibit 9 was telephonically told to 
to Mr. Gorman by Mr. Glandon on October 16,1984, the same 
day that Mr. Glandon received Exhibit 9 from Mr. Sakai. 
(TR-000353) Warranty Item F (overtime) and warranty Para-
graph A and overload problems were discussed. (TR-000356) 
These problems were purportedly addressed and resolved by 
Mr. Gorman in the third submittal, dated October 17, 1984 
(Exhibit 10) and express mailed to Mr. Sakai. (Exhibit 
11, TR-00035) 
The third submittal (Exhibit 10) was accompanied 
by a letter, dated October 17, 1984, and states: 
"To: Keith's Electrical Construction Co. 
Date: October 17, 1984 
Based on our conversation with Mr. Tom Glandon, 
PSC is submitting the enclosed changes for our 
submittal for Hill AFB. 
Enclosed please find revised copies of PSC 
Comments and Clarifications, Page 4 of our 
Technical Information (changing overload state-
ment) and copies of our warranty with revisions 
on Item A & G of that statement. Item F on that 
warranty is a standard PSC warranty statement, 
however; should you have some concern there, 
please call our office. 
Thank you for your interest in PSC. 
By: Peggy Davis 
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The third submittal was forwarded to Hill HAFB on 
October 19, 1984 and indicates that the overload capabilities 
were not addressed. It contains the same language as the 
second submittal,i.e.: compare Exhibit 9 and 10. 
"H. Cause for overload capabilities." 
The third submittal changed the warranty, paragraph 
A and reads: 
nA. Warranty shall not apply to equipment 
failures due to Acts of God, accident, misuse, 
abuse or negligence." 
The third submittal did not alter the paragraph F 
of the warranty. Paragraph 9 of the warranty was changed, 
eliminating the words "transportation prepaid" which were 
continued in second submittal. 
Mr. Gorman indicated that Item F was PSC's standard 
for a number of years and were in many government contracts 
PSC has engaged in. (TR-Q00359) He stated that there was 
no meeting of the minds and Mr. Sakai advised him to put 
it in writing in lieu of meeting with HAFB. (TR-000359) 
The third submittal was rejected by Mr. Stewart 
on or about October 24, 1984. The basis of the rejection 
was as follows: 
(Exhibit 13, Page 3) and reads: 
"2.01-3 Breaker coordination is the contractor's 
responsibility engineer has no 
information on suppliers breaker. 
2.01-4 The misc change from 10 min to 30 min 
for a 124% overload without explanation is 
questioned. 
2.01-6 If supplier does not provide KW meter, 
contractor must. 
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2.03 Contractor must submit a design of how 
he will revive batteries for 590 VDC. 
Warranty - The government will not pay over-
time for warranty work nor for travel and 
expense for field warranty service." 
The third submittal of PSC contained comments 
which were the K.E. System's responsibility. None of K. E. 
Systems responsibilities were material in motive on the 
decision to approve or disapprove the PSC's third 
submittal. (TR-00697) Mr. Stewart stated that 105 voltage 
and warranty were of significant importance that if PSC did 
not comply he would reject PSCfs submittal. (TR-00697) The 
government will not pay overtime for warranty workr not for 
travel and expenses for field warranty service. (TR-000699) 
On October 26, 1984, Mr. Gorman received a phone from 
Mr. Glandon who advised him that Paragraph F was not 
acceptable. Mr. Gorman wrote a letter, dated October 26, 
1984, to Mr. Sakai advising Mr. Sakai that "PSC is deleting 
clause fff of our warranty agreement for Hill Air Force 
Base." This letter was not received in Mr. Sakaifs office 
until November 5, 1984, as recorded by Mr. Sakaifs 
secretary. (TR-12) 
On October 26, 1984, Mr. Sakai wrote a letter to Tom 
Glandon, Data-Sitem advising him in substance that due to 
the prior two rejections of PSC firstf second and third 
submittal, Mr. Sakai had submitted another alternate vendor 
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Emergency Power Engineering, hereafter referred to as EPE. 
The contracting officer had approved the alternate vendorfs 
submittal and Mr* Sakai was proceeding ahead with the 
alternate vendor's package. Further, Mr. Sakai cancelled 
the prior order for PSC equipment. (Exhibit 13) The letter 
was mailed to Data-Site office at 80 West Louise, Salt Lake 
City, Utah. 
K. E. Systems had done business with EPE in the 
past, but has mutually declined to consider EPEfs equipment 
because it would have necessitated the use of two different 
vendor's pieces of equipment. (TR-000552) 
Mr. Sakai had initially considered other manufacturers 
for the component. (TR-Q00633) He was contacted by Mr. 
Glandon who indicated that PSC had a product that would 
qualify. (TR-00Q633) Mr. Glandon attended the bid opening. 
(TR-000629) 
One of the requirements, in addition to supplying a 
submittal meeting the government's specification was a 
supplierfs bond and Mr. Glandon was made aware of this 
requirement. (TR-000641) 
Mr. Glandon also represented that PSC would have a 
local service agent capable of servicing the equipment. 
(TR-00Q644) Mr. Sakai was greatly concerned about the 
warranty since the government may look to him if the 
product proves to be defective. (TR-000644) 
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Mr. Sakaifs concern is reflected in his letter to 
Tom Glandon dated September 28, 1984, wherein he addresses the 
warranty problems (Exhibit 16) specifically. Paragraphs P 
& G, Exhibit 16, states among other things that Paragraphs 
F & G would not be acceptable to the government. Mr. Sakai 
was aware of the warranty problem as early as September 22f 
1984. (Exhibit 18) 
Mr. Glandonfs reply letter, dated October 2, 1984, 
states that paragraphs F & G would be addressed by PSC. A 
copy of Mr. Glandonfs letter was mailed to PSC. (Exhibit 17) 
On the same day, Mr. Sakai sent a letter to Cliff 
Daniels, Contracting Officer, HAFB. (Exhibit 19) Mr. Sakai 
advised Mr. Daniels that the warranty A to H should be 
reviewed. Further Mr. Sakai advised Mr. Daniels that he 
would follow up on a different proposed package. (Exhibit 19) 
Mr. Sakai1s reason for sending the letter to Mr. Daniels to 
absolve K. E. Systems from any responsibility on the warranty 
should the government accept the submittal with the unchanged 
warranty (TR-0Q0656, 000655) 
PSC's second submittal was mailed to Cliff Daniels on 
September 28, 1984, with a cover letter by Mr. Sakai. (Exhibit 
19) A postscript was added by Mr. Sakai requesting Mr. Daniels 
to review additional correspondence (Exhibit 19) reflected 
in his notes. (Exhibit 21) Various questions were raised re-
garding the second submittal, including the warranty problems. 
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As stated above, the second submittal was rejected by 
HAFB on the 15th day of October, 1984. 
After the rejection of the PSC's second submittal, 
K.E. Systems assisted in the preparation of the submittal by 
an alternate vendor, namely EPE. EPEfs submittal was 
forwarded to Cliff Daniel, Contracting Officer, HAFB on Octo-
ber 17, 1984. (Exhibit 23) The cover letter sent by Mr. 
Sakai states among other things: 
n
 We have been notified by Power Systems and 
Controls that they will be resubmitting their 
their package which we will forward upon 
receipt. 
If you have any questions regarding the 
alternate vendor package or require further 
information concerning either package, please 
contract me immediately." 
Mr. Sakai wanted to keep the door open for PSC 
and to work with them. Furtherf it would cost K. E. Systems 
more money to go with another vendor. (TR-000658) 
In fact, Mr. Sakai presented PSC's third submittal 
on October 22, 1984, with a cover letter.(Exhibit 24) 
The PSCfs third submittal ws rejected on October 25, 
1984. Mr. Sakai called Cliff Daniels who confirmed that 
the EPE submittal was approved and advised Mr. sakai to place 
an order for EPE equipment. Mr. Sakai called Todd Stewart 
20 minutes after he talked to Mr. Daniels and was ad-
vised that PSCfs third submittal was not approved. 
(Exhibit 25) Fifteen minutes thereafter, he called David 
Evans of EPE and placed an order. (TR-000664) Exhibit 25 
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is Mr. Sakaifs handwritten notes of the conversation with 
Mr. Daniels and Mr. Stewart. 
While both submittals were in the hands of HAFB 
pending approvalf Mr. Sakai never attempted to persuade Mr. 
Daniels or Mr. Stewart as to which of the two submittals 
should be accepted. (TR-000659) 
Mr. Todd Stewart, HAFB, independently, rejected 
the PSCfs third submittal (TR-000697) for reason stated 
above. (Exhibit 13f Page 3) Todd Stewart received EPE's 
submittal on or about October 19, 1984. He received PSCfs 
third submittal on October 22, 1984. (TR-000705) EPE's 
proposal was accepted on one day after the PSCfs third 
submittal was rejected, i.e.: October 24, 1984 (TR-000705). 
Mr. Sakai forwarded the rejection notice to Tom Glandon and 
cancelled the purchase order with PSC by letter dated October 
26, 1984. (Exhibit 13) 
During the period that Mr. Stewart was examining 
PSCfs various submittals, Mr. Sakai exerted no influence 
upon Mr. Stewart. (TR-000705) The same is true regarding 
Mr. Stewart's approval of EPE's proposal. (TR-000705) 
(TR-000706) Mr. Stewart made his decision based upon his 
own judgment and experience regarding the specifications 
and warranties the government required. (TR-000706) 
Moreover, he recalls talking to Tom Glandon on 
several occasions, although he could not recall specific 
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dates of the conversations, Mr. Stewart never prohibited 
Mr. Glandon from calling him. (TR-000707-709) After the 
first rejection he discussed the matters with Mr. Gorman. 
(TR-000725) He also discussed EPE's proposal with Mr. 
McConnell. (TR-000725) He had received and acknowledged 
letters from PSC and EPE that were mailed to him directly. 
(TR-000728) (TR-000729) He also granted concessions to 
both companies. (TR-000729) 
Mr. Stewart called Mr. McConnell of EPE due to the 
urgency of the project. (TR-000732) The contracting 
officer and others concern were about how long the project 
was taking. (TR-000732) 
When Mr. Gorman learned of the third rejection, he 
flew to HAFB and met with Mr. Daniels, Mr. Stewart, Ed 
Wiggins of HAFB. (TR-000700) Mr. Gorman advised HAFB 
that he was going to submit another proposal after there 
was discussion about the overload, warranty and other 
technical things. (TR-000700) 
PSC fs fourth submittal dated November 14, 1984 was 
mailed directly to Todd Stewart who, in turn, gave it to 
the contracting officer, Mr. DAniels. (TR000390) (Exh. 15) 
Mr. Stewart would have approved the fourth submittal because 
it deleted the objectionable warranty paragraph F and amended 
amended paragraph G, provided that the rest of the submittal 
reads the same. (TR-00772) 
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PSC, after three attempts, failed to submit an accept-
able submittal. (Exh. 6, 39, 13) The arrangement between PSC 
and K. E. Systems was for a purchase price of $191,000.00 
(TR-000772) (Exhibit 36-D). The cost of the PSC component 
was $152,000.00. K. E. Systems was required to pay and did 
pay the $173,000.00 for the EPE system, (TR-000785) (Exhibit-
45-D) a difference of $21,000.00 between PSC equipment and 
EPE equipment. (TR-000786) Further, installation of EPE 
equipment necessitated additional installation charges in-
volving labor and materials. (TR000788) The additional cost 
of materials was $7,000.00. (TR-000800) The additional 
labor costs was $10,144.00. (TR-000801) 
ARGUMENT 
I 
PSC BREACHED THE EXPLICIT TERMS OF ITS 
CONTRACT WITH K. E. SYSTEMS BY FAILING TO 
OBTAIN APPROVAL OF HILL AIR FORCE BASE OF 
ITS SUBMITTAL. 
A. PSC breached the terms of its contract with K. E. 
Systems by failing to gain approval of Hill Air Force Base 
within a reasonable time. 
The District Court erred in failing to find that PSC 
breached its contract with K. E. Systems. 
As part of the contract between PSC and K. E. Systems, 
PSC agreed that "This purchase order is contingent upon 
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HAFB acceptance of the equipment, approval and conditions." 
(Exhibit 1-00006) This language of the purchase order was 
accepted by all parties as a condition precedent. 
Traditionally, a condition is defined as an act or 
event, other than a lapse of time, which affects a duty to 
endure a promised performance. (Restatement (Second) 
Contracts §250) 
Thus, before K. E. Systems had any duty to purchase, 
PSC had to fulfill its condition precedent and obtain 
approval from Hill Air Force Base for the equipment and 
warranties it intended to supply. 
The record shows that PSC received a bid package 
which included the technical requirements for the equipment 
and the required conditions and warranties from K. E. 
Systems on the 9th day of August, 1984. On the 25th of 
October, 1984, of the same year, K. E. Systems received word 
that the third submittal of PSC had been rejected. Thus over 
70 days had elapsed from the time PSC and K. E. Systems had 
signed the purchase order until K. E. System received word 
that HAFB still would not accept the equipment and 
conditions as affixed by PSC. 
Surely, K. E. Systems could expect compliance by 
PSC with its condition precedent of obtaining approval 
within a reasonable amount of time. UCA 70 A-2-309 states 
that "The time for shipment or delivery or any other action 
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under a contract if not provided for in this article or 
agreed upon shall be a reasonable time." See Anderson & 
Nafziger vs. Newlomb 100 Id 75, 595 P.2d 709 (1979); 
Southern Utilitites, Inc. vs. Jenny Mandel Machinery 
Corporation 321 SE. 508, (N.C. App. 1984). 
What constitutes a reasonable time depends on the 
facts and circumstances of the specific situation. Here 
K. E. Systems was under enormous time pressure to comply 
with the contract. K. E. Sytems had entered into a contract 
with HAFB for the installation of the equipment and yet, 
seventy days after PSC and K. E. Systems had entered into their 
contract, PSC had still not been able to obtain approval by 
HAFB for its equipment and warranties. The District Court 
erred in not finding that PSC had failed to comply with the 
condition precedent of obtaining approval of HAFB and thus 
had breached the contract it had with K. E. Systems. PSC 
knew of the time pressure and in fact, it cited the time 
constraints as one of the reasons it started work on the 
power conditioning equipment it was suppose to deliver to 
K. E. Systems for installation at HAFB. This was true even 
though the piece of equipment had not been approved by HAFB 
and even though Mr. Sakai of K. E. Systems had told PSC not 
to begin manufacture of the equipment until PSC had the 
necessary approval in its hands. (TR-000554 and TR-000555) 
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B
* K> E, Systems was not required to notify PSC that 
it considered the contract cancelled before acting as if 
the contract had terminated. 
UCA 70A-2-309(3) reads as follows,*. • . 
"Absence of specific time provisions -
Notice of termination — (1) The time 
for shipment or delivery or any other 
action under a contract if not 
provided in this chapter or agreed 
upon shall be a reasonable time, (2) 
Where the contract provides for 
successive performances but is 
indefinite in duration it is valid for 
a reasonable time but unless otherwise 
agreed may be terminated at any time 
by either party. (3) Termination of 
a contract by one party escept on the 
happening of an agreed event requires 
that reasonable notification be 
received by the other party and an 
agreement dispensing with notification 
is invalid if its operation would be 
unconscionable.n 
PSC contends that UCA 2-309 (3) required that K. E. 
Systems notify PSC before K. E. Systems terminated its 
contract with PSC. However, in the work entitled, Uniform 
Law Annotated - Uniform Commercial Code, Master Edition, 
the official comment to UCA 2-309 (3), paragraph 9 states that 
"justifiable cancellation for breach is a remedy for breach 
and is not the kind of termination covered by the present 
subsection". Thus the Utah Code did not require K. E. Systems 
to notify PSC prior to the time it actually did since it was 
notifying PSC of the cancellation of the contract due to a 
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breach by PSC, Regardless of notification PSC had breached 
the contract and K. E. Systems was entitled to proceed in 
contracting with EPE. 
C* The District Court erred in finding that the 
course of dealings with K» E. Systems and PSC rendered 
performance by PSC of the condition precedent to the 
contract impossible» 
The only dealings K. E* Systems had with respect to PSC 
was in fulfilling its duties under the purchase order* K. E. 
Systems forwarded the various submittals given to it by PSC 
to the appropriate personnel at HABF and arranged for 
employees of PSC to talk with people at HAFB. (TR000298) 
It would appear to be stretching the definition of course 
of dealing to mean that mere compliance by K. E. Systems of 
its duties under its contract with PSC somehow required K. 
E. Systems to continue those acts even after PSC/ by its 
own ineptness, had been unable to obtain approval of its 
equipment and conditions• K. E. Sytems even went out of 
its way to help PSC by putting, it in contact with HAFB. 
Surely the mere fact that K. E. Systems fulfilled its 
duties under the purchase order does not mean that it was 
impossible or difficult for PSC to perform a condition 
precedent. 
It appears that PSC contends that K. E. Systems, by 
fulfilling its own duties under the contract somehow 
deceived PSC into believing that it didn't have to obtain 
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approval of its submittal within a reasonable time. K. E. 
Systems only showed by its action an interest in getting 
the required equipment from PSC and getting on with its 
job of installing the equipment at HAFB. 
DCA 70A-2-2Q8 states (1) Where the contract for 
sale involves repeated occasions for performance 
by either party with knowledge of the nature of 
the performance and opportunity for objection to 
it by the other, any course of performance 
accepted or acquiesced in without objection shall 
be relevant to determine the meaning of the 
agreement. (2) The express terms of the 
agreement and any such course of performance/ as 
well as any course of dealing and usage of trade, 
shall be construed whenever reasonable as 
consistent with each other; but when such 
construction is unreasonable, express terms shall 
control course of performance and course of 
performance shall control both course of dealing 
and usage of trade. (3) Subject to the 
provisions of the next section on modification 
and waiver, such course of performance shall be 
relevant to show a waiver or modification of any 
term inconsistent with such course of 
performance. 
The meaning of the contract/ however, was clear. When 
PSC would give a submittal to K.E. Systems, K. E. Systems 
would put a cover sheet on the submittal and forward it to 
HAFB. Both PSC and K. E. Systems knew of the time 
constraints facing K. E. Systems to get the equipment 
installed and the job completed. (Exhibit 48) To construe 
the fact K. E. Systems forwarded PSC's submittal three times 
as a course of conduct that would continue is simply illogical 
given the fact that both parties knew that K. E. Systems 
was on a tight schedule. The fact that K. E. Systems had 
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forwarded three submittals by PSC to HAFB was not a license 
for PSC to continue to submit proposals indefinitely. Again 
it seems illogical to find that the unsuccessful attempts by 
PSC to get its submittal approved by HAFB somehow became a 
course of action allowing it to continue to try an indefinite 
number of times to try to obtain approval* 
The acts of K. E. Systems of passing the PSC submittals 
to HAFB were not acts that modified the contract forming a 
course of dealing, rather the numerous submittals represent 
inept attempts by PSC to comply with an express condition 
precedent of the contract. 
See Johnson Tire Service vs. Thorn, Inc., 613 P2d 521 
(Utah 1980); Quality Performance Lines vs. Yobo, 609 
P2d 1340 (Utah 1980) . 
D. The District Court erred in holding that K. E. 
Systems1 failure to advise PSC in a timely fashion of the 
items disapproved by HAFB in the third PSC submittal and of 
the existence of the EPE submittal, the subsequent refusal 
by K. E. Systems to tender the fourth PSC submittal to HAFB 
and K. E. Systems affirmative acts to prevent consideration 
and review by HAFB of the fourth submittal each constituted 
a breach and violation of the duties and obligations 
imposed on K. E. Systems. 
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PSC contends that "a party to a contract may not make 
performance of a contract provision difficult or impossible 
and then raise nonperformance of the provision as a defense 
to an action on the contract." PSC cites Cahoon vs. Cahoon, 
641 P2d 140 (Utah 1982) as authority for this proposition. 
While appellants agree with this statement as a correct 
pronouncement of general abstract rule of law, the facts of 
the present case are easily distinguishable and it is 
apparent that Cahoon should have has no application to the 
present case. In Cahoon, a deadline was set for the sale of 
certain jointly owned property after whichr if the property 
were not sold, the appellant would become the sole owner of 
the property. The appellant refused to sign the documents 
which were necessary to close the contracted sale before the 
deadline. The appellant in the case, Cahoon, claimed that 
the contract deadline had not been met and that his own pro-
mised action was therefore excused With respect to appellant's 
claim, Justice Oakes stated: 
"Parties to a contract are obliged to 
proceed in good faith and to cooperate in the 
performance of the contract in accordance with 
its expressed intent. One party cannot, by 
wilful act or omission, make it impossible or 
difficult for the others to perform and then 
invoke the other's nonperformance as a defense.** 
Cahoon, at 144. 
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The facts in the instant case are distinguishable in that 
K. E. Systems cooperated extensively with PSC to ensure that PSC 
got the contract. K. E. Systems wanted PSC to get its submittal 
approved. K.E. Systems had believed PSC to be able to get the 
approval of HAPB and supply the necessary equipment. The success 
of K. E. Systems depended to a large extent on the success of 
PSC obtaining approval and supplying the necessary equipment. 
K. E. Systems had a large financial incentive to help PSC and 
make certain it received the necessary approval* K. E. Systems 
did cooperate with PSC in getting the necessary approval 
until it finally appeared to K. E. Systems that after three 
successive attempts to gain approval and three successive 
rejections by HAFB extending over a period of more than 70 
days, PSC was either unable or unwilling to do what was 
necessary to gain HAFB approval. 
Plaintiff has cited several acts by K.E. Systems 
which it allege hindered or prevented PSC from fulfilling 
its duty to obtain approval from HAFB as to the equipment 
and conditions of sale of that equipment. 
PSC contents that K. E. Systems consistently 
denigraded PSC's submittals to HAFB. This simply is not 
borne out by the records. Mr. Sakai sent a letter 
regarding PSC's second submittal asking the personnel at 
HAFB if certain warranties listed in the submittal were 
acceptable to HAFB. (TR-000567) Mr. Sakai was concerned 
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that these warranty provisions would be passed because 
personnel at HAFB would assume K. E. Systems would provide 
the requested warranties since PSC had not. Mr. Sakai 
wanted it understood by HAFB that although he was passing 
on a submittal with warranties already found unacceptable 
by HAFB, he was not indicating to HAFB that K. E. Systems 
would be responsible for the warranties demanded by HAFB. 
This type of action would not appear to be the kind 
contemplated by this Court in Cahoon. Granted, one party 
to a contract must cooperate with another party as to allow 
that party to satisfy conditions precedent. However, the 
mere fact that Mr. Sakai was attempting to protect K. E. Systems 
by making certain that PSC fulfilled its part of the 
contract by giving acceptable warranties to HAFB does not 
mean K.E. Systems was hindering or stopping PSC from giving 
the HAFB personnel the type of submittal PSC knew HAFB 
wanted. It should be pointed out that HAFB reviewed the 
warranty requirements in the PSC submittal and decided 
independently of any comments by K.E. Systems whether the 
warranties and the submittal in general met government stan-
dards. (TR-000705)(TR-000706) The second PSC submittal did not. 
PSC was simply unmwilling or unable to give the warranties, 
information and assurance desired by HAFB. This was the 
reason its second submittal was rejected by HAFB and not 
because of any action or comments by K.E. Systems. 
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PSC also claims that K.E. Systems refused to allow 
PSC to communicate directly with HAFB regarding their 
submittals. This claim is contrary to the facts on record. 
Mr. Sakaifs specifically requested PSC to contract HAFB 
directly to iron out the problems is the first rejection. 
(TR-000558) (TR-000603) 
Also Mr. Stewart, the engineer at HAFB in charge 
of the specific project for which PSC was attempting to 
supply equipment stated that he recalls talking to Tom 
Glandon on several occasions, and that he Mr. Stewart, 
never told Mr. Glandon that he couldnft call him with 
respect to the project and PSC's submittals. (TR-000709) 
Mr. Stewart acknowledged that he spoke to Mr. Gorman of PSC 
after the first rejection and discussed the submittal and 
rejection. (TR-Q00725) Mr. Stewart also stated that he 
received and acknowledged letters from PSC that were mailed 
directly to him. (TR-000728) (TR-00Q729) 
After HAFB rejected PSCfs second submittal, Mr. Sakai 
of K. E. Systems became concerned that PSC would not be able 
to offer a submittal to HAFB that would be acceptable to HAFB 
or accepted in time to allow K.E. Systems to install the 
equipment and bring the component up to operating order to 
conform to the time schedule in its contract with HAFB. Mr. 
Sakai was then placed in a dilemma. He wanted PSC to gain 
acceptance for its equipment and conditions because he was 
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already working with PSC and in terms of time he and K. E. 
Systems would be further along to completing the project if he 
could continue with PSC. On the other hand he could not wait 
much longer for PSC to gain acceptance of their submittal from 
HAFB and comply with his scheduled obligations. In addition/ 
Mr. Sakai knew that he probably would end up spending more for 
similar equipment if he were to try to complete the project 
using an alternate to supply the equipment. For these reasons, 
Mr. Sakai on behalf of K.E. Systems began to explore the possi-
bility of obtaining the necessary equipment from EPE. Plaintiff-
respondent complains and the District Court seems to agree that 
the mere fact that K. E. Systems contacted HAFB and let 
them know K. E. Systems was considering EPE as alternative 
vendor in case PSC was unable to gain approval from HAFB 
somehow hindered or delayed PSC from complying with their 
contractual duty to gain approval for a submittal with respect 
to their equipment. 
Mr. Sakai sent a letter (Exhibit 23) to HAFB 
indicating that he would be resubmitting PSC's submittal 
for a third time. He asked HAFB to contact him if it had 
question as to either PSCfs submittal or the EPEfs 
submittal. Mr. Sakai still wanted PSC to gain approval for 
their submittal because he believed it would cost more 
money to go to an alternative vendor. (TR-000658) TR-000660) 
PSC had received the requirements package of HAFB 
from the very start of the process. PSC employees had been 
-33-
in communication with Mr. Stewart about these rejections. 
The process of approval by HAFB has been noted in the 
statement of facts and Mr. Stewart stated that his decision 
with regret to acepting a submittal or rejecting one was 
made based upon his own judgment and experience regarding the 
specifications and warranties the government required. 
(TR-QQ0706) Yet, in spite of this K.E. Systems somehow 
was held to have been responsible for PSC not being able to 
gain acceptance for its submittals. 
K. E. Systems refused to forward more submittals 
from PSC to HAFB after HAFB rejected PSCfs third submittal. 
K. E. Systems considered PSC to have breached the contract 
by failing to satisfy the condition precedent of obtaining 
acceptance of one of its submittals. Since PSC completely 
breached its contract with K. E. Systems, K. E. Systems felt 
and still believes that it no longer had a duty with 
respect to purchasing the component from PSC. 
On the same day that Mr. Sakai of K.E. Systems 
learned that PSC's submittal had been rejected for the 
third time he also learned that the submittal of EPE had 
been accepted. (TR-000664, 000665). Mr. Sakai then 
determined that the contract between K. E. Systems and PSC 
had been breached by PSC and that K. E. Systems were free to 
enter into a contract with EPE for the necessary equipment. 
Mr. Stewart, as previously noted, indicated that his 
decision to approve EPE's submittal and reject for the 
third time that of PSCfs was based upon his own judgment 
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and experience regarding the specifications and warranties 
the governent required* (TR-000706) PSC was unable to 
obtain submittal because of its own ineptness not because 
of any supposed interference by K.E. Systems. 
Cahoon mandates that one party to a contract not 
interfer or hinder another party's performance required by the 
contract. However, Cahoon does not stand for the proposi-
tion that only the performing party has rights under the 
contract. 
Williston states with respect to the cooperation 
by one party to allow another party to perform "And if the 
situation is such that the cooperation of one party is an 
essential prerequisite to performance by the other, there 
is not only a condition implied in fact qualfying the 
promise of the latter, but also an implied promise by the 
former to give the necessary cooperation. An exception to 
this principle must be made where the hinderance is due to 
some action of the promissor which under the terms of the 
contract or the customs of business he was permitted to 
take. Thus if a party, seeking to scure all the merchandise 
of a certain character which he could, entered into a 
contract for a quantity of the required goods, and 
subsequently made performance of the contract by the seller 
more difficult by making other purchases which increased 
the scarcity of the available supply, his conduct would 
furnish no excuse for refusal to perform the prior contract. 
Williston, A Treatie on the Law of Contracts §667A (3rd ed. 
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1961) see Pneumatic Signal Co. v. Texas R. Co., 200 NY 125, 
93 NE 471 (1910); Gessler v. Erwin Co. 182 WIS 315, 193 NW 
(1923). 
In Zion's Properties, Inc. v. Holt 538 P.2d 
(Utah 1975) plaintiff, Zion's Properties, Inc. was the 
assignee of a purchaser's interest in a real estate 
contract on commercial property. Zionfs Properties sued to 
quite title on the property and to enjoin the vendors, 
Holts, from interference with plaintiff's possession. 
The District Court ruled that the purchaser's interest had 
been forfeited and granted the defendant's motion for 
summary judgment. The plaintiff appealed contending among 
other things that the defendants had prevented it from 
performing the contract. The Supreme Court upheld the 
lower court and stated: 
"Plaintiff's argument that the conduct of the 
of the defendants prevented them from making their 
payment under the contract rests on this assertion; 
that one of the defendants, Forrest C. Holt was 
storing personal property in one of the buildings, 
which limited their ability to derive income therefrom. 
We accept the correctness of plaintiff's argument 
that there is implied in any contract a covenant of 
good faith and cooperation, which should prevent 
either party from impeding the other's performance 
of his obligations thereunder; and that one party 
may not render it difficult or impossible for the 
other to continue performance and then take advan-
tage of the non-performance he has caused. But this 
principle must have practical application to the cir-
cumstances in such a way that it does in fact prevent 
-36-
performance. It is not every minor 
failure, which could otherwisef be 
remedied, which will justify 
non-performance. It must be something so 
substantial that it could be reasonably 
deemed to vindicate the other's refusal to 
perform; and this is a matter of 
affirmative excuse or justification, which 
the party so claiming has the burden of 
demonstrating." Zions at 1321. 
There was no interference by K. E. Systems 
preventing PSC from fulfilling its contractual duty of 
gaining acceptance of its submittal. Granting arguments 
that some interference was experienced by PSC due to K. E. 
Systems it was so minor that responsibility for lack of 
performance by PSC can only be attributed to PSC. PSC 
simply did not meet its burden of showing that the 
interference if any by K.E. Systems was substantial. 
II 
PSC BREACHED THE IMPLIED TERMS OF ITS 
CONTRACT WITH K. E* SYSTEMS WHICH 
REQUIRED PSC TO USE REASONABLE EFFORTS 
TO OBTAIN THE APPROVAL OF HILL AIR 
FORCE BASE OF PSC'S SUBMITTAL• 
The lower court erred in having found that 
K. E. Systems was not damaged by a breach of the contract 
between it and PSC. 
As has been shown previously PSC failed to gain 
approval from HAFB for a submittal dealing with equipment 
and conditions for a piece of equipment that K. E. Systems 
was going to install under a contract between K. E. Systems 
and HAFB. 
After PSC attempted and failed three times to 
secure the necessary approval K. E. Systems declared the 
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contract between itself and PSC to have been completely 
breached* 
K. E. Systems still needed a piece of power conditioning 
equipment to install at HAFB and had submitted a proposal 
from EPE to HAFB. The EPE proposal was accepted on the same 
day that the third proposal from PSC had been rejected. 
The act by PSC in obtaining approval by HAFB for 
its submittal was not only a specific condition precedent 
to any duty on the party of K. E. Systems but was also a 
promise on the party of PSC to use reasonable efforts to 
satisfy the condition precedent of obtaining approval of 
HAFB with respect to the submittal. 
It has been held that one of the important factors 
to be considered in deciding if a condition precedent is 
also a promise is whether the conditioning event is within 
the control of the party who it is alleged made an implied 
performance. Lack V. Cahill, 138 Conn. 418, 85 A.2d 481 
(1951); Carlton V. Smith , 285 111. App. 380, 2 N.E. 2d 
116 (1936)? Eggan v. Simonds, 34 111. App.2d 316f 181 
N.E.2d 354 (1962). 
Clearly whether or not the submittal was in such 
a condition as to be accepted by HAFB was within PSCfs 
control. PSC only had to conform its technical and 
warranties to those required in the standards published by 
HAFB and it would have been accepted. Plaintiff in fact 
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contends that it was about to change it's submittal to what 
was being required by HAFB and its subittal would have been 
accepted. (TR-000391, TR-000392) 
Mr. Stewart of HAFB indicated that he based acceptance 
against the objective criterion of what was required in the 
government specifications and warranties. (TR000-706) 
At times the failure of PSC to gain HAFB approval 
was the issue fact that they did not supply the required 
information (TR-000350) (Exh. 9) and the fact that they 
consistently refused to change certain warranties and 
factors that clearly were within the control of PSC. The 
failure of PSC to obtain acceptance of their submittals 
after three submittals and the fact that PSC had been trying 
for more than seventy days was a breach of PSC of both a 
condition precedent and the promise of PSC to fulfill the 
condition. 
Ill 
K. E. SYSTEMS IS ENTITLED TO DAMAGES 
RESULTING FROM ITS EFFORTS TO COVER 
FOR THE NON-DELIVERY OF EQUIPMENT DDE 
TO THE BREACH OF PSC OF THE CONTRACT. 
The court erred in dismissing K. E. System1s 
counterclaim. The breach of PSC required K. E. Systems to 
find and purchase acceptable equipment to install at HAFB. 
K. E. Systems was able to do this but only at a cost higher 
than that for which it had contracted with PSC. (TR-000786) 
UCA 70A-2-712 gives a buyer a remedy when a seller 
breaches his contract and the buyer has to cover. This 
code states: 
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"(1) After a breach within the preceding 
section the buyer may "cover" by making in 
good faith and without reasonable delay any 
reasonable purchase of or contract to 
purchase goods in substitution for those due 
from the seller. (2) The buyer may recover 
from the seller as damages the difference 
between the cost of cover and the contract 
price together with any incidental on 
consequential damages as hereinafter 
defined...•.but less expenses saved in 
consequence of the seller's breach. (3) 
failure of the buyer to effect cover within 
this section does not bar him from any other 
remedy." 
The price of the piece of equipment purchased 
from EPE was approximately $173,000. The contract price 
for the piece of equipment from PSC was $152,000.00. Thus 
K. E. Systems has been damaged in the amount of $21,000.00 
plus interest and costs. 
CONCLUSION 
PSC entered into a contract with K. E. Systems 
in which it agreed to supply certain equpment to K. E. Systems 
and gain the approval from personnel at Hill Air Force Base 
for the equipment and accompanying warranties. 
PSC failed to gain approval of its submittals 
from personnel at Hill Air Force Base. The personnel at 
Hill Air Force Base rejected the various submittals from 
PSC because they did not meet objective standards as to 
equipment and warranties established by Hill Air Force Base. 
The personnel at Hill Air Force Base made their 
decisions based upon their own judgment and experience. 
K. E. Systems neither hindered nor interfered with 
the attempts of PSC to gain acceptance from Hill Air Force 
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Base, but rather attempted to aid PSC in its attempts. 
The failure of PSC to gain the approval of Hill 
Air Force Base was due to their own action or inaction. 
This failure constituted a breach by PSC which excused K. 
E. Systems from purchasing their equipment and also damaged 
K. E. Systems. K. E. Systems had to purchase suitable 
equipment from an alternative vendor at a price higher than 
the agreed upon price between K. E^-Systems and PSC. 
Respectfully submitted, 
JIMI MITSUNAGA 
Attorney for the Defendant-Appellant 
731 East South Temple Street 
Salt Lake City, Utah 84102 
CERTIFICATION OF DELIVERY 
HAND DELIVERED four copies of the foregoing of 
Brief of Appellant to Eric C. Olsen, of Van Cott, Bagley, 
Cornwall & McCarthy, attorneys for Plaintiff-Respondent on 
this 30th day of July, 1986. ( ' • 
- < S i 
^Jami Mitsunaga 
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REASONS FOR REJECTION PERTAINING 
First 
Rejection 
Second 
Rejection 
Third 
Rejection 
Not all 
specifica-
tions dis-
covered 
Some specififica-
tions of PSC did 
not meet HAFB 
specifications 
Warranty as to 
overtime paid by 
HAFB for hours of 
work outside 
normal not accepta-
ble (TR000692) 
Warranty charges fo 
field services un-
acceptable 
Warranty as to over 
time paid by HAFB 
for hours of work 
outside normal not 
acceptable 
(TR-000697) 
Specifications discussed 
not certified by ind-
dependent testing 
laboratory 
No Warranty for 
Power after utility 
power failure 
(TR-000691) 
No warranty for 
power after utility 
power failure 
(TR-000692 
Overload capacity 
specification not 
addressed 
Exhibit 6 
Overload capacity 
specification not 
addressed 
*Mr. Steward said 
this was important 
(TR-000692) 
The misc. charge 
from 10 min. to 
30 min. for a 124 
overload without 
explanation is 
questionedf other-
wise overload spe-
cification not 
addressed. 
(TR-000697) 
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IN THE DISTRICT COURT OF THE THIRD JUDICIAL DISTRICT 
IN AND FOR SALT LAKE COUNTY, STATE OF UTAH 
POWER SYSTEMS AND CONTROLS, 
INC., 
Plaintiff, 
vs. 
KEITH G. SAKAI, et al., 
Defendants. 
MEMORANDUM DECISION 
CIVIL NO. C-84-6964 
The above matter was tried on September 17 and 18, 1985. 
Prior to or at the time of the trial defendants David W. Evans, 
dba Computer Environments, and Emergency Power Engineering, 
Inc. were dismissed from the lawsuit. The causes of action 
as to breach of contract were dismissed as to Keith G. Sakai 
personally. Following the evidence and argument of counsel, 
the Court ruled in this matter. Subsequently the Court held 
a further hearing for additional argument as to damages. Parties 
were allowed time to file Memoranda in support of their positions 
on damages. The Court has reviewed the evidence, arguments 
of counsel, and the Memoianda of Points and Authorities, and 
now renders its Decision as follows: 
1. There is insufficient evidence of fraud by Keith G. Sakai 
or Keith's Electrical Construction Company, dba K. E. Systems, 
therefore, the Court finds in favor of both defendants, and 
against the plaintiff on that issue. 
POWER SYSTEMS V. SAKAI PAGE TWO MEMORANDUM DECISION 
2. The Court finds that there was a contract between the 
plaintiff and the defendant which contained a condition that 
the contract was contingent on Hill Air Force Base acceptance 
of "the equipment approval and conditions11 of the same contract. 
3. The said contract called for delivery approximately 
22 weeks after receipt of order, the same to be confirmed at 
the time of order. 
4. The said contract offer was accepted by defendant on 
August 14, 1984. 
5. Plaintiff advised defendant by letter of September 
11, 1984 that it had established a rigid manufacturing schedule 
to meet the delivery requirements, and expected no unreasonable 
delay acceptance by Hill Air Force Base. Plaintiff's submittal 
for the equipment in question was delivered to defendant the 
same date. 
6. Power Systems1 first submittal was sent by defendant 
to Hill Air Force Base on September 13, 1984, it was considered 
on September 17, 1984, and returned to defendant on September 
19, 1984. It was refused for several reasons stated, with a 
request that a resubmittal on the disapproved items be made 
within ten days. 
7. Timely notice of this refusal was given to plaintiff, 
who submitted its second submittal on September 27, 1984. The 
second submittal was sent to Hill Air Force Base by defendant 
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on October 1, 1984, considered by them on October 14, 1984, 
and returned to defendant on October 15, 1984, refused for certain 
reasons stated. Again, Hill Air Force Base requested resubmittal 
on the disapproved items within ten days. On October 17, 1984, 
plaintiff revised its submittal and sent the same to defendant, 
and further stated that item "F" on the warranty is standard, 
but if there is concern, to call plaintiff concerning it. 
8. The plaintiff's third submittal was sent by defendant 
to Hill Air Force Base on October 19, 1984, considered by them 
on October 24, 1984, and returned on October 26, 1984. The 
plaintiff's third submittal was refused for reasons stated. 
Hill Air Force Base requested resubmittal on disapproved items 
within ten days. 
9. Plaintiff's agent had a conversation with defendant 
on October 26, 1984 concerning the deletion of clause "F" of 
the warranty agreement, and advised defendant that the same 
would be deleted. Plaintiff sent a letter dated October 26, 
1984 confirming the same. 
10. Defendant cancelled the contract with plaintiff by 
letter dated October 26, 1984. This letter was received in 
the office of plaintiff's agent on November 1, 1984, but was 
not received by that agent until November 7, since he was on 
his honeymoon. 
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11. Defendants1 cancellation was final and gave no opportunity 
to plaintiff to cure the reasons for refusal of the third submittal. 
12. The third refusal contained a new item to be considered, 
as well as items for defendants' action, and items to be considered 
by plaintiff. 
13. Defendant was aware that the equipment in question 
was being manufactured at the time of the cancellation letter. 
14. The Hill Air Force Base form in regards to submittals 
called for "submission number", whether or not the submittal 
is "new" or "resubmittal", and provides for the government to 
request resubmittals with the number of days allowed. 
15. The government's refusal of submittals for certain 
reasons stated, and allowing time to correct the same are routine 
in government contracts. 
16. Plaintiff's second submittal was noted by Hill Air 
Force Base to be a "resubmittal", and a request for resubmittal 
on the disapproved items was requested within ten days. 
17. Plaintiff' s third submittal was noted to be a "resubmittal", 
and refusal of the same indicated a request by the government 
for resubmittal on the disapproved items within ten days. 
18. The refusal of plaintiff's third submittal and government's 
request for a resubmittal of the disapproved items within ten 
days was not delivered to the plaintiff in a timely manner by 
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defendant, which prevented the plaintiff from responding to 
the same within the ten days. 
19. A course of dealing was established between the plaintiff 
and the defendant wherein a submittal by the plaintiff was made, 
considered by Hill Air Force Base, refused for items stated, 
returned by Hill Air Force Base to defendant, and forwarded 
by defendant in a timely manner to plaintiff for responding 
to the items and resubmitting. All communications between plaintiff, 
defendant and Hill Air Force Base were timely until the delay 
by defendant in forwarding the third refusal to plaintiff of 
the third submittal. 
20. The refusal items on the third submittal included a 
new item that had not appeared previously, items to be responded 
to by the defendant itself, and items to be responded to by 
the plaintiff. The items for consideration by the plaintiff 
went basically to the warranty and not the equipment itself. 
21. Because of the course of dealing that had been established, 
and the knowledge defendant had of the progressing manufacture 
of the equipment, defendant was obligated, if it wanted to cancel, 
to immediately forward the third refusal to plaintiff, giving 
plaintiff time to respond to the same, and warning plaintiff 
that if satisfaction was not reached on a fourth submittal, 
the contract would be cancelled. 
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22. Plaintiff submitted a fourth submittal directly to 
Hill Air Force Base with a copy to defendant, because defendant 
indicated he would not forward the same. This fourth submittal 
was forwarded by Hill Air Force Base to defendant without review 
or consideration. 
23. The fourth submittal by plaintiff met all of the require-
ments of Hill Air Force Base, and would have been acceptable 
by them. 
24. Defendant submitted a submittal by a competitive vendor, 
E.P.E., to Hill Air Force Base on October 17, 1984, which was 
considered by them on October 23, 1984, and approved on October 
25, 1984. This approval was known by defendant by phone prior 
to October 25, 1984. 
25. Defendant's actions were not reasonable under the circum-
stances, and not reasonably to be anticipated by the plaintiff, 
and constitute a breach of contract, and because of defendants1 
breach, the plaintiff has been damaged. 
26. The equipment manufactured by the plaintiff was unique 
because of its size and being manufactured in accordance with 
specifications, and plaintiff made reasonable efforts to find 
a buyer over a one year period, but failed. 
27. The plaintiff had a duty to mitigate damages, and made 
reasonable efforts to find a buyer of the equipment. The only 
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possible prospective buyer was Motorola Corporation, who refused 
to buy the equipment per the modifications that were required. 
28. The plaintiff is entitled to damages for its loss of 
profits in the amount of $51,000.00, plus pre-judgment interest 
of ten percent. 
29. The defendant is not entitled to its claims per its 
Counterclaim, inasmuch as it breached its contract as stated 
above. 
Dated this ID day of October, 1985. 
l^/ Leonard H jZus>zer\ 
LEONARD H. RUSSON 
DISTRICT COURT JUDGE 
VAN COTT, BAGLEY, CORNWALL & MCCARTHY 
John A. Snow (3025) 
Eric C. Olson (4108) 
Attorneys for Plaintiff 
50 South Main Street, Suite 1600 
P. 0. Box 45340 
Salt Lake City, Utah 84145 
Telephone: (801) 532-3333 
IN THE THIRD JUDICIAL DISTRICT COURT OF SALT LAKE COUNTY 
STATE OF UTAH 
POWER SYSTEMS and CONTROLS, 
INC. , 
Plaintiff, 
vs. 
KEITH G. SAKAI and KEITH'S 
ELECTRICAL CONSTRUCTION 
COMPANY d/b/a K.E. SYSTEMS, 
INC. , 
Defendants. 
This action was tried to the Court on September 17, 
1985 through September 19, 1985, the plaintiff Power Systems 
and Controls (hereafter "PSC") being represented by Eric C. 
Olson, Van Cott, Bagley, Cornwall & McCarthy, and the 
defendants Keith G. Sakai (hereinafter "Sakai") and Keith's 
Electrical Construction Company d/b/a K.E. Systems, Inc. 
(hereinafter "K.E. Systems") being represented by Jimi 
Mitsunaga. This Court issued a Memorandum Decision herein on 
October 10, 1985. Initial Findings of Facts and Conclusions of 
Law were entered thereon on October 29, 1985. On November 27, 
AMENDED FINDINGS 
OF FACT AND 
CONCLUSIONS OF LAW 
Civil No. C84-6964 
Judge Leonard Russon 
1985, a hearing was held at which the Court considered certain 
objections its original findings and conclusions made by the 
defendant K.E. Systems, Inc. This Court having heard the 
evidence presented at trial, having reviewed all exhibits 
received in evidence, having considered all arguments and 
memoranda as to the law and the facts presented by counsel and 
being sufficiently advised, now enters the Amended Findings of 
Fact and Conclusions of Law set forth below: 
FINDINGS OF FACT 
1. PSC is a Virginia corporation in the business of 
manufacturing computer power conditioning equipment, 
2. Datasite-Utah, Inc. ("Datasite") is a Utah 
corporation and, at all times pertinent hereto, acted as 
manufacturer's representative and agent of PSC in this 
transaction in connection with negotiation and amendment of the 
initial contract, receipt of bid solicitations and transmittal 
of any submittal or amendments thereto. 
3. Both PSC and Datasite have significant experience 
in dealing with government agencies, contracts and submittals 
of the type involved herein. 
4. K.E. Systems is a Utah corporation in the 
business of acting as a contractor for the installation of 
computer power conditioning equipment. 
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5. Sakai is the president of K.E. Systems and, at 
all times pertinent to this action, was acting as the agent of 
K.E, Systems. 
6. Prior to August 6, 1984, PSC had in its 
possession a solicitation for bids issued by Hill Air Force 
Base ("HAFB"), Utah for project HIL294-4 including all 
specifications, contract requirements and warranty information. 
7. PSC and K.E. Systems are parties to a contract 
(the "Contract") in the form of a purchase order signed by PSC 
on August 6, 1984 and by K.E. Systems on August 14, 1984. 
8. Pursuant to the Contract, PSC was to supply K.E. 
Systems with a 500 KW computer power conditioning unit and 
accessories (the "500 KW unit") for installation at HAFB in 
Utah pursuant to a contract between K.E. Systems and HAFB. 
9. The Contract required delivery of the 500 KW unit 
within approximately twenty-two weeks of the date thereof. The 
Contract stated as follows: 
Delivery: 22 weeks after receipt of order. 
Delivery dates are approximate and current for 
date of this quotation. Delivery should be 
confirmed at time of order. 
10. The Contract was subject to the following 
condition agreed to by both PSC and K.E. Systems: "The 
purchase order is contingent on HAFB acceptance of the 
equipment approval and conditions." The Contract did not 
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contain any limit on the time in which or the number of 
submittals by which PSC could seek HAFB approval. 
11. At the time that the Contract was executed, PSC's 
manufacturer1s representative, Datasite-Utah ("Datasite"), 
advised K.E. Systems that PSC would commence immediate 
manufacture of the 500 KW unit in order to complete manufacture 
and delivery within the twenty-two week period. This fact was 
confirmed in a letter from PSC to K.E. Systems dated September 
11, 1984. Sakai never explicitly authorized or approved the 
commencement of the manufacturing of the 500 KW unit. 
12. In order to fulfill the condition to the Contract 
set forth in paragraph 7 above, PSC forwarded to K.E. Systems a 
first submittal package setting forth proposed specifications 
for the 500 KW unit and proposed terms and conditions governing 
its sale. 
13. Pursuant to standard practice, K.E. Systems would 
attach a sheet entitled "Material Approval Submittal" 
(hereinafter the "cover sheet") to each PSC submittal and 
forwarded the submittal to HAFB. The cover sheet provided 
space to indicate (a) the submittal number, (b) whether the 
submittal was new or a resubmittal, and (c) whether a 
resubmittal was requested as to disapproved items and, if so, 
within how many days. 
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14. Upon receipt of the submittal, HAFB would review 
the submittal and indicate on the front side of the cover sheet 
whether or not the submittal was approved or disapproved. In 
the event of disapproval, HAFB would state, in space provided 
on the reverse side of the cover sheet, the reason or reasons 
for the disapproval. HAFB would also state on the front side 
of the cover sheet whether a resubmittal was requested as to 
disapproved items and, if so, within how many days. 
15. HAFB was solely responsible for all approval or 
rejection of submittals on project HIL294-4. Each submittal 
herein was reviewed for compliance with the technical and 
contractual specifications of HAFB by Todd Stewart ("Stewart"), 
an engineer employed by HAFB. Stewart would indicate his 
recommendation as to approval or disapproval by checking the 
appropriate box labeled "approved" or "disapproved" in the 
upper right hand portion of the cover sheet and by placing his 
initials to the right of that check. Stewart would set forth 
specific written objections to a submittal on the back of or in 
pages attached to the cover sheet. 
16. Final authority to approve or disapprove a 
submittal to HAFB rested in the hands of the contracting 
officer for the project and would be indicated by his signature 
at the bottom of the completed cover sheet and a check in the 
appropriate box labeled "approved" or "disapproved" immediately 
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above that signature on the cover sheet. As to each submittal 
on HIL294-4, the completed cover sheets reflect that the 
contracting officer signed each cover sheet arid checked the box 
consistent with Stewart's recommendation as reflected on the 
face of the cover sheet. 
17. PSCfs first submittal under the Contract was 
forwarded by K.E. Systems to HAFB on September 13, 1984 and was 
designated as a "new" submittal. This submittal was returned 
to K.E. Systems disapproved on September 19, 1984. The cover 
sheet and attachments thereto set forth several reasons for the 
disapproval and requested that PSC resubmit as to items 
disapproved within ten days. 
18. At the suggestion of Sakai, PSC contacted Stewart 
directly on September 25, 1984 and discussed the technical 
matters raised as objections to the first submittal. 
19. PSC forwarded a second submittal to K.E. Systems 
on September 27, 1984. This second submittal was sent to HAFB 
on October 1, 1984 and designated as a "resubmitta]." The 
second submittal was returned disapproved to K.E. Systems on 
October 15, 1984. The cover sheet set forth various reasons 
for the disapproval and requested resubmittal on disapproved 
items in ten days. 
20. PSC forwarded a third, revised submittal to K.E. 
Systems on October 17, 1984. This third submittal was 
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forwarded to HAFB on October 19, 1984 and designated as a 
"resubmittal." The third submittal stated that Clause "F" of 
the third submittal warranty was "standard," but if there was 
any concern regarding it, K.E. Systems should call PSC. 
21. The third submittal was returned disapproved by 
HAFB to K.E. Systems no earlier than October 26, 1984. The 
cover sheet accompanying the returned third submittal set forth 
five items as the basis for the disapproval, including (a) the 
presence of clause "F" in the submittal warranty, (b) three 
deficiencies that, in whole or in part, were the responsibility 
of K.E. Systems and (c) one item that had not been raised in 
any previous disapproval. The items listed for PSCfs sole 
consideration dealt basically with the warranty set forth in 
the submittal. 
22. The cover sheet to the third PSC submittal 
contains a handwritten check mark in the box next to the 
following language: "Disapproved as Indicated Above and 
Subject to Any Applicable Comments on the Reverse Side. 
Request Resubmittal on Disapproved Items Within 10 Days of Date 
Shown Below." 
23. On October 26, 1984, following K.E. Systems' 
receipt of the disapproval of PSC's third submittal, Sakai 
advised Datasite that the third submittal had been disapproved 
solely because of the presence of Clause "F" of the warranty. 
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On that same day, Datasite advised K:E. Systems that Clause "F" 
would be deleted. This, deletion was confirmed in a letter from 
PSC to K.E. Systems dated October 26, 1984. 
24. On October 17, 1984, K.E. Systems forwarded to 
HAFB a submittal from Emergency Power Engineering, Inc. (the 
"EPE submittal") for supply of the same equipment that was the 
subject matter of the Contract. The EPE submittal was approved 
by HAFB on or before October 25, 1984 and K.E. Systems was so 
advised on that date. 
25. On October 25, 1984, K.E. Systems ordered from 
EPE equipment to supply to HAFB in place of the equipment 
covered by the Contract. Prior to this order, K.E. Systems had 
no contract with EPE for the equipment required by HAFB and 
covered by the Contract. 
26. At no time prior to November 1, 1984, did K.E. 
Systems advise PSC or did PSC receive notice that (a) the EPE 
submittal had been sent to HAFB, (b) the EPE submittal had been 
approved by HAFB, (c) the EPE equipment had been ordered, (d) 
any reason existed for the disapproval of the third PSC 
submittal other than Clause ,fF" of the warranty, (e) the 
disapproval of the third PSC submittal required resubmittal 
within ten days, or (f) there existed any limitations on PSC's 
ability to make further submittals. 
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27. The information conveyed^between PSC and K.E. 
Systems on October 26, 1984 was sufficient to cause PSC to 
reasonably believe that there existed no further problems with 
their submittals and that approval by HAFB was assured. 
28. By letter dated October 26, 1984, K.E. Systems 
(a) forwarded to PSC the cover sheet completed by HAFB with 
respect to the third PSC submittal, (b) advised PSC for the 
first time of the information itemized in paragraph 26 above, 
and (c) cancelled the Contract with no opportunity for PSC to 
cure the items set forth in the cover sheet to the third 
submittal returned by HAFB. This letter was received by 
Datasite in November 1, 1984, but was not reviewed by Datasite 
or PSC until November 7, 1984 because Datasitefs chief employee 
was absent from the office on his honeymoon--a fact known to 
Sakai. 
29. The cover sheet completed by HAFB for the third 
PSC submittal including the request for resubmittal was not 
forwarded by K.E. Systems to PSC in a timely fashion. By 
reason of K.E. Systems1 delay in sending the October 26, 1984 
letter and K.E. Systems1 failure to inform PSC orally on 
October 26, 1984 of the facts itemized in paragraph 26 above, 
PSC was prevented from preparing and tendering a new, 
conforming submittal within ten days of the date set forth in 
the completed cover sheet to the third PSC submittal. 
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30. As of October 26, 1984, K.E. Systems was aware 
that PSC was in the process of manufacturing the 500 KW unit to 
be supplied under the Contract. 
31. By reason of the acts of K*E. Systems and PSC set 
forth above, a course of dealings was established whereby (a) 
PSC would make a submittal, (b) K.E. Systems would forward the 
submittal to HAFB, (c) HAFB would review the submittal and 
designate disapproved items, (d) HAFB would return the 
submittal and cover sheet to K.E. Systems, and (e) K.E. Systems 
would forward the reviewed submittal and cover sheet received 
from HAFB to PSC for response to the disapproved items and 
resubmittal. The Contract did not provide the number of times 
that PSC would be permitted to make submittals and four 
submittals by PSC was not unreasonable. 
32. On November 9, 1984, representatives of PSC met 
with the personnel from HAFB responsible for the submittal 
process on the 500 KW unit. The HAFB personnel stated that 
they would consider a new PSC submittal if tendered by K.E. 
Systems. 
33. PSC prepared and forwarded to K.E. Systems a new 
submittal on the 500 KW unit dated November 16, 1984 that 
addressed each question set forth in the completed cover sheet 
to the third PSC submittal. A copy of this fourth submittal 
was also sent directly to HAFB because K.E. Systems had 
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indicated that it would not forward the fourth PSC submittal to 
HAFB. 
34. K.E. Systems refused to forward the final PSC 
submittal to HAFB for consideration. 
35. On or about November 15, 1984, K.E. Systems 
attempted to rescind its order for EPE equipment but EPE 
refused to do so without a substantial monetary penalty to K.E. 
Systems. 
36. On November 19, 1984, K.E. Systems instructed 
HAFB to disregard any PSC submittal forwarded directly to 
HAFB. The copy of the fourth PSC submittal sent to HAFB was 
then sent to K.E. Systems without review or consideration. 
37. As of November 19, 1984, PSC was entitled to make 
another submittal to HAFB in order to cure the disapproved 
items set forth in the completed cover sheet to the third PSC 
submittal and thus fulfill the condition to the Contract. 
38. The final PSC submittal met all requirements of 
Stewart as set forth in the completed cover sheet to the third 
submittal referenced in paragraph 21 above. Had the final PSC 
submittal been presented by K.E. Systems through HAFB to 
Stewart for evaluation, he would have recommended approval by 
the contracting officer. 
39. As of November 19, 1984, the 500 KW unit was 90% 
complete. PSC completed manufacture of the 500 KW unit and, in 
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view~of the advanced stage of manufacture, such completion was 
reasonable. 
40. The 500 KW unit manufactured by PSC was a unique 
piece of equipment because of its large size and its 
construction pursuant to HAFB specifications. 
41. K.E. Systems1 acts with respect to PSCfs third 
and fourth submittals and the EPE submittal were not reasonable 
under the circumstances and PSC could not have reasonably 
anticipated said acts. 
42. Over the period between November 19, 1984 and the 
date of trial, PSC made reasonable efforts to resell the 500 KW 
unit. These efforts were not successful and the sole 
prospective buyer, Motorola Corporation, refused to buy the 
equipment with the modifications needed to make the 500 KW unit 
suitable for Motorola's needs. 
43. The acts of K.E. Systems in connection with the 
Contract have caused injury to PSC including costs of 
manufacture, incidental expenses and loss of profits. 
44. The price under the Contract for the 500 KW unit 
was $152,200. PSCfs profit on the Contract was to be $51,000. 
This sum was fixed as of November 19, 1984 and, at that time, 
could be calculated with mathematical accuracy. Interest on 
this profit from November 19, 1984 to the present at an annual 
rate of 10% percent, or $14.00 per day, is $4760. PSC has 
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incurred incidental costs to maintain the 500 KW unit since 
November 19, 1984 in the amount of one percent of the Contract 
price per month. 
CONCLUSIONS OF LAW 
1. PSC has failed to prove fraud by clear and 
convincing evidence as to either Sakai or K.E. Systems. 
2. The purchase order signed by PSC and K.E. Systems 
(previously referred to herein as "the Contract") is a valid 
and enforceable contract between the parties, subject to a 
condition precedent dependent on the receipt of a third-party's 
approval. 
3. As a party to the Contract and by reason of its 
course of dealing with PSC in connection with the Contract, 
K.E. Systems had an obligation to act in good faith and a duty 
to cooperate in the performance of the Contract. This 
obligation and duty required K.E. Systems: (a) to tender PSC 
submittals to HAFB and to assist PSC in obtaining approvals 
from HAFB to fulfill the condition to the Contract, (b) to give 
to PSC timely and complete notice of disapprovals and the 
reasons therefor, (c) to fully advise PSC of all facts material 
to its submittals and the approval process, and (d) absent-
prior notice to the contrary, to permit PSC to cure any defects 
in its submittals as identified by HAFB through a new 
submittal. Cahoon v. Cahoon, 641 P.2d 140, 144 (Utah 1982); 
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Ferris v. Jennings, 595 P.2d 857, 859 (Utah 1979); Cummings 
v. Nelson, 129 P. 619, 623 (Utah 1912); Restatement (Second) 
of Contracts § 245 (1981). 
4. K.E. Systems' failure to advise PSC in a timely 
fashion of the items disapproved by HAFB in the third PSC 
submittal and of the existence of the EPE submittal, the 
subsequent refusal by K.E. Systems to tender the fourth PSC 
submittal to HAFB and K.E. Systems1 affirmative acts to prevent 
consideration and review by HAFB of the fourth submittal each 
constitute a breach and violation of the duties and obligations 
imposed by law upon, or undertaken by, K.E. Systems as set 
forth in the above paragraph 3 of these Conclusions of Law. 
5. By reason of its breach of the duties and 
obligations imposed by law and by further reason of the course 
of dealings of the parties under the Contract, K.E. Systems 
rendered performance by PSC of the condition precedent to the 
Contract impossible and is now estopped from raising as a 
defense to enforcement of the Contract any nonperformance by 
PSC of the condition precedent to the Contract. 
6. The wrongful acts and breaches of the Contract 
committed by K.E. Systems were the proximate cause of (a) PSC?s 
inability to supply the 500 KW unit to HAFB as provided in the 
Contract and (b) all damages flowing therefrom. 
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7.. PSC had a duty to mitigate its damages by 
attempting to resell the 500 KW unit following the breach of 
K.E. Systems on November 19, 1984. Utah Code Ann. § 70A-2-709. 
8. PSC fulfilled its duty to mitigate by reason of 
its reasonable efforts to resell the 500 KW unit between 
November 19, 1984 and the date of trial. 
9. PSC is entitled to recover its profit under the 
Contract as well as prejudgment interest on that profit at an 
annual rate of ten percent from November 19, 1984. See Utah 
Code Ann. § 70A-2-708(s); Utah Code Ann. § 15-1-1; Jorgensen 
v. John Clay and Co., 660 P.2d 229, 233 (Utah 1983). 
10. The counterclaim of K.E. Systems is not supported 
by the facts or the law. 
Dated: December ^ , 1985. 
Leonard H. Russon, Judge 
Third Judicial District Court 
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